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LETTER CODE: S-3 
 
COMMENTOR: California Department of Fish and Game (CDFG) 
 
DATE: February 19, 2009  
 
 
RESPONSE S-3-1: 
 
The comment is introductory, includes a summary of the proposed project components, and states 
California Department of Fish and Game (CDFG or Department)’s concerns regarding the project’s 
impacts on the satellite population of the federally and State-listed San Joaquin kit fox in the Camp 
Roberts area to move between Camp Roberts and core populations east in the Carrizo Plain. The 
introductory comment concurs with the Draft EIR (DEIR) that project impacts upon this species 
would be unmitigable without significant project revisions. The introductory comment also describes 
CDFG’s role as a Trustee Agency under the California Environmental Quality Act (CEQA) for 
review of projects that may affect biological resources.  
 
In that the comment concurs with the DEIR impact conclusion regarding San Joaquin kit fox, no 
further response is necessary.  
 
 
RESPONSE S-3-2: 
 
The comment describes the conditions under which a project would be required to apply for a 
Streambed Alteration Agreement (SAA) and what type of mitigation is preferred. The comment states 
that if the proposed project alters any of the drainages on the Development project site, an SAA may 
be required. 
 
The County understands the CDFG’s requirements for application of SAAs and the conditions under 
which the proposed project may be required to mitigate for impacts to jurisdictional waters of the 
State. Section 4.6.5, Project Impacts, Threshold 4.6.3 (p. 4.6-87 of the DEIR) addresses the potential 
impacts of the project upon jurisdictional waters and prescribes specific requirements for a mitigation 
plan to be developed in consultation with the United States Army Corps of Engineers (Corps) and 
CDFG (Mitigation Measure 4.6.10). The information discussed in the comment is consistent with the 
DEIR; therefore, no further response is necessary.  
 
 
RESPONSE S-3-3: 
 
The comment describes CDFG’s responsibility under the California Endangered Species Act (CESA) 
for authority over projects that could result in “take” of a State-listed species. The comment states that 
CDFG may need to issue an incidental take permit for the proposed project if the project could result 
in take of State-listed species. The comment further states that compliance with CESA would still be 
required even with a CEQA Lead Agency’s Statement of Overriding Considerations of impacts to 
listed species.  
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The County understands the requirements for a project’s compliance with CESA and related 
consultation with CDFG should the project be determined to “take” a State-listed species. Table 3.G 
in the Project Description chapter of the DEIR includes compliance with CESA as one of the 
anticipated permits/approvals that the proposed project would require. The information discussed in 
the comment is consistent with the DEIR; therefore, no further response is necessary. 
 
 
RESPONSE S-3-4: 
 
The comment states that the Fish and Game Code identifies several categories of species that are fully 
protected such that no “take” of these species is permitted. The comment states that fully protected 
species have the potential to occur on site, that the applicant and the County will want to work with 
CDFG to identify measures to preclude “take,” and that these measures should be identified prior to 
certification of the EIR.  
 
Fully protected species that could forage on site are limited to golden eagle, California condor, and 
white-tailed kite. Marginal nesting habitat is present for the golden eagle and the white-tailed kite. 
However, no take would occur, since if any nests were found during preconstruction surveys, the 
nests would be avoided (see Mitigation Measure 4.6.7). The County considers the mitigation in the 
DEIR adequate to prevent take of the fully protected species.  
 
 
RESPONSE S-3-5: 
 
The comment states that surveys for both plants and animals need to be completed to adequately 
determine how the proposed project would impact sensitive resources and that mitigation, including 
protocol surveys and preconstruction surveys, do not allow for timely identification of impacts and 
mitigation measures and, therefore, do not meet the requirements and intent of CEQA. The comment 
continues that preconstruction surveys should not be used as a means to characterize the biological 
resources on site or to defer the specifics of mitigation measures.  
 
The DEIR does not defer determination of impacts to sensitive plant and animal species on the project 
area. The DEIR makes a conclusion of potential impact or less than significant impact for each 
species whether protocol-level surveys have been conducted or not, or whether the species were 
observed or not during the biological surveys. The analysis determined that the proposed project 
would have potentially significant effects on certain sensitive species for which the project area 
would provide suitable habitat, even if evidence of the species was not detected during project 
surveys. Mitigation measures that prescribe protocol surveys for the Western burrowing owl, vernal 
pool fairy shrimp, and 11 species of special-status plants and preconstruction surveys for other 
sensitive species that were not observed on site in biological surveys but for which suitable habitat is 
present are prescribed to provide verification of presence or absence prior to construction. Should the 
species be present, mitigation and monitoring plans and other steps would then be required so as to 
completely mitigate impacts to the species. Preconstruction surveys for the remaining species will be 
adequate, since avoidance with adequate buffers will be implemented until the nesting/breeding 
season is over and therefore no take will occur.  
 
As provided in CEQA Guidelines Section 15126.4, (a) (1) (b):  
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“… Formulation of mitigation measures should not be deferred until some future 
time. However, measures may specify some performance standards which would 
mitigate the significant effect of the project and which may be accomplished in more 
than one specified way.”  
 

Each of the mitigation measures for species determined to potentially be affected by the project 
contains steps in the event that they are determined present. Therefore, the impacts analysis and 
mitigation measures represent a worst-case scenario, assuming presence where potential habitat is 
determined. CEQA requires that the findings of an Environmental Impact Report (EIR) be supported 
by substantial evidence. If the EIR analysis concludes that there is existing substantial evidence to 
support potential significant impact conclusions, and complete mitigation measures with performance 
standards are provided as in the subject DEIR, complete protocol surveys are not required to be 
conducted as part of the Final EIR.  
 
 
RESPONSE S-3-6: 
 
The comment states that the DEIR is contrary to the intent of CEQA by prescribing measures that call 
for additional biological surveys in the future and therefore defers mitigation. The comment states 
that the DEIR cannot support its conclusions that project impacts to species other than San Joaquin kit 
fox would be less than significant with implementation of mitigation measures in the DEIR.  
 
Required mitigation for the kit fox (4:1 off-site habitat preservation) as prescribed in Mitigation 
Measure 4.6.2 will mitigate impacts to the other species that use these habitats to a less than 
significant level. This mitigation would not be deferred, since the mitigation site(s) will be preserved 
prior to tract improvement plan approval or issuance of grading permits. There will be no temporal 
loss of habitat, since preservation is to occur before habitats are impacted on site. 
 
Refer also to Response to Comment S-3-5. The Draft EIR analysis did not defer impact assessment, 
but rather made conclusions supported by substantial evidence pertaining to suitable habitat for 
sensitive species that were observed or signs of the species observed during surveys to date, and for 
species that were not observed but for which the project area was determined to provide suitable 
habitat.  
 
 
RESPONSE S-3-7: 
 
The comment states that CDFG agrees with the conclusion in the DEIR that project impacts upon the 
San Joaquin kit fox would be significant and unavoidable.  
 
The information discussed in the comment is consistent with the DEIR; therefore, no further response 
is necessary. 
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RESPONSE S-3-8: 
 
The comment states that CDFG disagrees with the DEIR conclusion that the San Joaquin kit fox 
Design Alternative would reduce all impacts to the kit fox below a level of significance and there 
would remain potentially undisclosed significant impacts to other resources of interest to CDFG. 
 
The analysis of the San Joaquin Kit Fox Design Alternative in the DEIR (p. 5-61, fifth paragraph) 
concludes that: “Impacts to the San Joaquin kit fox associated with the implementation of the San 
Joaquin Kit Fox Design Alternative could be reduced to a less than significant level through on-site 
preservation and mitigation of off-site land in appropriate areas for continued kit fox movement” and 
“The San Joaquin Kit Fox Design Alternative would reduce potential impacts to the San Joaquin kit 
fox regional movement and habitat loss to a less than significant level” (p. 5-66, seventh paragraph). 
The County is unclear where the Department is quoting the statement from the DEIR in the comment 
that the San Joaquin Kit Fox Design Alternative would still result in significant impacts to the kit fox. 
Other alternatives were determined to result in significant impacts to kit fox habitat and movement; 
however, not for the San Joaquin Kit Fox Design Alternative with mitigation. Regarding the comment 
that there would be other undisclosed impacts to other resources of interest to the Department and 
required to addressed by CEQA, the DEIR Alternatives analysis evaluates the alternatives’ effects on 
the significant adverse impacts of the proposed project, including impacts to the San Joaquin kit fox. 
Other resources of interest to the Department were analyzed in Section 4.6 of the DEIR.  
 
 
RESPONSE S-3-9: 
 
The comment concludes the comment letter and does not contain any substantive statements or 
questions about the DEIR or the analysis therein, and no further response is necessary. 
 


