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resultin the “take” of any species listed as threatened or endangered under CESA, the
Department may need fo issue an Incidental Take Permit for the Project. CEQA requires a
Mandatory Finding of Significance if a project is likely to substantially impact threatened or
endangered species (Sections 21001{c}, 21083, Guidelines Sections 15380, 15064, 15085).
Significant impacts of the Project must be avoided or mifigated to less than significant levels;
CEQA does allow the Lead Agency to make and support a Statement of Overriding
Considerations {SOC) for significant and unmitigable impacts.

However, the CEQA Lead Agency's SOC does not eliminate the Project proponent’s obligation
to comply with Fish and Game Code Secfion 2081, under which “take” of State-listed threatened
and endangered species must be “minimized and fully mitigated.” In other words, an SOC does
not address impacts to State-listed threatened and endangered species. Compliance with
CESA does not automatically occur based on local agency project approvals or CEQA
compliance; consultation with the Department is warranted to ensure that a project is identified
which either will completely avoid “take” or meet CESA’s permit issuance criteria, and so that
project implementation does not result in unauthorized “take” of a State-listed species.

Incidental “take” authority is required prior to engaging in “take” of any plant or animal species
listed under CESA. Plants listed as threatened or endangered under CESA cannot be
addressed by methods described in the Native Plant Protection Act. No direct or indirect
disturbance, including translocation, may legally occur to State-listed species prior to the
applicant obtaining incidental “take” authority in the form of an Incidental Take Permit or
equivalent.

Fully Protected Species: The Fish and Game Code identifies several categories of species
which are "fully protected”, that is, no "take" of these species is authorized, except for necessary
scientific research including efforts to recover species. Please note that “scientific research”
does not include any actions taken as part of specified mitigation for a project, as defined in
Section 21065 of the Public Resources Code.

Fully protected species have the potenfial to occur on the proposed Project site, and the
applicant and the County will want to work with the Department to identify measures which
would be implemented to preclude "take” from occurring. We recommend that such measures
be identified prior to certification of the Environmental Impact Report (EIR), be required as
Project conditions, and included in a Memorandum of Understanding between the applicant and
the Department.

Biological Surveys: The DEIR indicates that "protocol-level surveys” are warranted for

11 special status species which may occur on the Project site. In addition, surveys are deferred
for a number of animal species including American badger, California legless lizard, western
spadefoot toad, coast horned lizard, Western burrowing owl, bald eagle, least Bell's vireo, willow
flycatcher, yellow warbler, golden eagle, white-tailed kite, loggerhead shrike and other nesting
hirds, and vernal pool fairy shrimp; a number of these species are State- or Federally listed as
threatened or endangered, andlor fully protecied. The mitigation proposed for biological
resources present on the Project site is to avoid, minimize impacts, and implement a habitat
mitigation plan which relies on conservation of other, as yet undetermined, mitigation parcel(s),
the details of which would be determined after Project approval.
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Surveys for both plants and animals will need to be completed to adequately determine how this 4

Project would impact sensitive resources, the significance of those effects, and to better identify
measuras which could serve to avoid, minimize, and otherwise fully mitigate for Project impacts.
Conducting pre-construction surveys, as proposed, does not allow for timely identification of
Project impacts and mitigation measures and would not meet the intent of CEQA to address
Praject impacts in a fully transparent fashion. Pre-construction surveys are appropnate as a
mechanism to minimize direct, on the ground impacts associated with ground-disturbing
activities. However, pre-construction surveys should not be used as a means to characterize
the biological resources on-site or to defer development of quantifiable and enforceable
mitigation measures.

Botanical surveys should be conducted that cover the entire property and should be timed
appropriately to detect all species which may occur on the property before impact analysis
oceurs. Use of reference sites is recommended for species which are known to occur in the
vicinity or which otherwise have a high potential of occurring on-site. Of particular note is that
recommended protocols require a floristic survey of the Project sites be conducted; we do not
recommend focused surveys which target only specific plants, as suggested in the DEIR. We
can, in coordination with the Service, provide specific advice to the County as to the level of
surveys, and suggested protocols, for listed and other sensitive animal species. In addition,
there are botanical survey guidelines developed by the Department (DFG, 2000, available
on-line at http://www.dfg.ca.govibiogeodata/cnddb/pdfs/guideplt.pdf) and the United States Fish
and Wildlife Service (Service) (USFWS, 2000, available on-line at

http: /v, fws. ventura/sppinfo/protocol icalinventories.pdf).

Deferred Mitigation: CEQA Guidelines (Section 15126.4 (a)(1)(B)) stipulate that it is not
appropriate to defer feasible mitigation measures to a future date. Additionally, the courts have
repeatedly not supported conclusions that impacts are mitigable when essential studies, and
therefore impact assessments, are incomplete (Sundsfrom v. County of Mendocino (1988) 202
Cal. App. 3d. 206; Genlry v. City of Murrietta (1995) 36 Cal. App. 4" 1359; Endangered Habitat
League, Inc. v. County of Orange (2005) 131 Cal. App. 4™ 777). Itis not clear how the County
could make findings that all potential impacts 1o biological resources (except San Joaquin kit
fox) would be mitigated to a level of less-than-significant when the resources and impacts have
not been quantified. The DEIR does not demonstrate that the Project's potential impacts to
sensitive plants and animals can be mitigated to less than significant levels.

San Joaquin Kit Fox: The DEIR indicates that the proposed Project would incur significant
and unavoidable impacts to this species. The DEIR correctly states the Depariment's position
on page 4.6-73:

County approval of the project with overriding considerations related to

Class I/significant adverse impacts on biological impacts, specifically, San
Joaquin kit fox would preclude CDFG from issuing a 2081 (take) permit on the
proposed project. Under those circumstances, CDFG would not be able to make
their findings since the project would not meet the California Endangered
Species Act (CESA)'s issuance criteria of “minimize” and “fully mitigate™ the
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Alternatives: The DEIR identifies several alternatives to reduce some of the identified
significant impacts of the Project to San Joaquin kit fox. The San Joaquin Kit Fox Design
Alternative would lessen the effects of the Project on San Joaquin kit fox; however, we do not
believe that this design would reduce all impacts to a level of less than significant, and the DEIR
concludes that “...this alternative may minimize impacts to San Joaquin kit fox at some level, it
would still result in significant impacts to the San Joaquin kit fox.” In addition, there would
remain potentially significant, and undisclosed, impacts to other resources of interest to the
Department and required to be addressed under CEQA.

Thank you for the oppoertunity to comment on the San Miguel Ranch DEIR. If you have
questions regarding our comments, please contact Deborah Hillyard, Staff Environmental
Scientist, of my staff at (805) 772-4318 or via email at dhillyard@dfq.ca.qov.

McMasters
ry 19, 2009

impacts of the proposed take. The applicant could propose a medified project
that would allow CDFG to make their findings (fess than significant) or an
alternative to the proposed project could be analyzed in an EIR that would meet
CESA’s issuance criteria for the 2081 permit.

Sincerely,

Region

GOl

ac:

. Bin Ph.D>
al Manager

United States Fish and
Wildiife Service

Ventura Field Office

2493 Portola Read, Suite B

Ventura, California 93003

Julie Means

Julie Vance

Dave Hacker

Deborah Hillyard

Mike Hill

Bob Stafford

Department of Fish and Game
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LETTER CODE: S-3
COMMENTOR: California Department of Fish and Game (CDFG)

DATE: February 19, 2009

RESPONSE S-3-1:

The comment is introductory, includes a summary of the proposed project components, and states
California Department of Fish and Game (CDFG or Department)’s concerns regarding the project’s
impacts on the satellite population of the federally and State-listed San Joaquin kit fox in the Camp
Roberts area to move between Camp Roberts and core populations east in the Carrizo Plain. The
introductory comment concurs with the Draft EIR (DEIR) that project impacts upon this species
would be unmitigable without significant project revisions. The introductory comment also describes
CDFG’s role as a Trustee Agency under the California Environmental Quality Act (CEQA) for
review of projects that may affect biological resources.

In that the comment concurs with the DEIR impact conclusion regarding San Joaquin kit fox, no
further response is necessary.

RESPONSE S-3-2:

The comment describes the conditions under which a project would be required to apply for a
Streambed Alteration Agreement (SAA) and what type of mitigation is preferred. The comment states
that if the proposed project alters any of the drainages on the Development project site, an SAA may
be required.

The County understands the CDFG’s requirements for application of SAAs and the conditions under
which the proposed project may be required to mitigate for impacts to jurisdictional waters of the
State. Section 4.6.5, Project Impacts, Threshold 4.6.3 (p. 4.6-87 of the DEIR) addresses the potential
impacts of the project upon jurisdictional waters and prescribes specific requirements for a mitigation
plan to be developed in consultation with the United States Army Corps of Engineers (Corps) and
CDFG (Mitigation Measure 4.6.10). The information discussed in the comment is consistent with the
DEIR; therefore, no further response is necessary.

RESPONSE S-3-3:

The comment describes CDFG’s responsibility under the California Endangered Species Act (CESA)
for authority over projects that could result in “take” of a State-listed species. The comment states that
CDFG may need to issue an incidental take permit for the proposed project if the project could result
in take of State-listed species. The comment further states that compliance with CESA would still be
required even with a CEQA Lead Agency’s Statement of Overriding Considerations of impacts to
listed species.

P:\SLB0603\RTC\Response FilessMASTER.doc «07/29/09» 53



SAN MIGUEL RANCH COUNTY OF SAN LUIS OBISPO
COMMENTS AND RESPONSES JULY 2009

The County understands the requirements for a project’s compliance with CESA and related
consultation with CDFG should the project be determined to “take” a State-listed species. Table 3.G
in the Project Description chapter of the DEIR includes compliance with CESA as one of the
anticipated permits/approvals that the proposed project would require. The information discussed in
the comment is consistent with the DEIR; therefore, no further response is necessary.

RESPONSE S-3-4:

The comment states that the Fish and Game Code identifies several categories of species that are fully
protected such that no “take” of these species is permitted. The comment states that fully protected
species have the potential to occur on site, that the applicant and the County will want to work with
CDFG to identify measures to preclude “take,” and that these measures should be identified prior to
certification of the EIR.

Fully protected species that could forage on site are limited to golden eagle, California condor, and
white-tailed kite. Marginal nesting habitat is present for the golden eagle and the white-tailed kite.
However, no take would occur, since if any nests were found during preconstruction surveys, the
nests would be avoided (see Mitigation Measure 4.6.7). The County considers the mitigation in the
DEIR adequate to prevent take of the fully protected species.

RESPONSE S-3-5:

The comment states that surveys for both plants and animals need to be completed to adequately
determine how the proposed project would impact sensitive resources and that mitigation, including
protocol surveys and preconstruction surveys, do not allow for timely identification of impacts and
mitigation measures and, therefore, do not meet the requirements and intent of CEQA. The comment
continues that preconstruction surveys should not be used as a means to characterize the biological
resources on site or to defer the specifics of mitigation measures.

The DEIR does not defer determination of impacts to sensitive plant and animal species on the project
area. The DEIR makes a conclusion of potential impact or less than significant impact for each
species whether protocol-level surveys have been conducted or not, or whether the species were
observed or not during the biological surveys. The analysis determined that the proposed project
would have potentially significant effects on certain sensitive species for which the project area
would provide suitable habitat, even if evidence of the species was not detected during project
surveys. Mitigation measures that prescribe protocol surveys for the Western burrowing owl, vernal
pool fairy shrimp, and 11 species of special-status plants and preconstruction surveys for other
sensitive species that were not observed on site in biological surveys but for which suitable habitat is
present are prescribed to provide verification of presence or absence prior to construction. Should the
species be present, mitigation and monitoring plans and other steps would then be required so as to
completely mitigate impacts to the species. Preconstruction surveys for the remaining species will be
adequate, since avoidance with adequate buffers will be implemented until the nesting/breeding
season is over and therefore no take will occur.

As provided in CEQA Guidelines Section 15126.4, (a) (1) (b):
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“... Formulation of mitigation measures should not be deferred until some future
time. However, measures may specify some performance standards which would
mitigate the significant effect of the project and which may be accomplished in more
than one specified way.”

Each of the mitigation measures for species determined to potentially be affected by the project
contains steps in the event that they are determined present. Therefore, the impacts analysis and
mitigation measures represent a worst-case scenario, assuming presence where potential habitat is
determined. CEQA requires that the findings of an Environmental Impact Report (EIR) be supported
by substantial evidence. If the EIR analysis concludes that there is existing substantial evidence to
support potential significant impact conclusions, and complete mitigation measures with performance
standards are provided as in the subject DEIR, complete protocol surveys are not required to be
conducted as part of the Final EIR.

RESPONSE S-3-6:

The comment states that the DEIR is contrary to the intent of CEQA by prescribing measures that call
for additional biological surveys in the future and therefore defers mitigation. The comment states
that the DEIR cannot support its conclusions that project impacts to species other than San Joaquin kit
fox would be less than significant with implementation of mitigation measures in the DEIR.

Required mitigation for the kit fox (4:1 off-site habitat preservation) as prescribed in Mitigation
Measure 4.6.2 will mitigate impacts to the other species that use these habitats to a less than
significant level. This mitigation would not be deferred, since the mitigation site(s) will be preserved
prior to tract improvement plan approval or issuance of grading permits. There will be no temporal
loss of habitat, since preservation is to occur before habitats are impacted on site.

Refer also to Response to Comment S-3-5. The Draft EIR analysis did not defer impact assessment,
but rather made conclusions supported by substantial evidence pertaining to suitable habitat for
sensitive species that were observed or signs of the species observed during surveys to date, and for
species that were not observed but for which the project area was determined to provide suitable
habitat.

RESPONSE S-3-7:

The comment states that CDFG agrees with the conclusion in the DEIR that project impacts upon the
San Joaquin kit fox would be significant and unavoidable.

The information discussed in the comment is consistent with the DEIR; therefore, no further response
IS necessary.
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RESPONSE S-3-8:

The comment states that CDFG disagrees with the DEIR conclusion that the San Joaquin kit fox
Design Alternative would reduce all impacts to the kit fox below a level of significance and there
would remain potentially undisclosed significant impacts to other resources of interest to CDFG.

The analysis of the San Joaquin Kit Fox Design Alternative in the DEIR (p. 5-61, fifth paragraph)
concludes that: “Impacts to the San Joaquin kit fox associated with the implementation of the San
Joaquin Kit Fox Design Alternative could be reduced to a less than significant level through on-site
preservation and mitigation of off-site land in appropriate areas for continued kit fox movement” and
“The San Joaquin Kit Fox Design Alternative would reduce potential impacts to the San Joaquin kit
fox regional movement and habitat loss to a less than significant level” (p. 5-66, seventh paragraph).
The County is unclear where the Department is quoting the statement from the DEIR in the comment
that the San Joaquin Kit Fox Design Alternative would still result in significant impacts to the kit fox.
Other alternatives were determined to result in significant impacts to kit fox habitat and movement;
however, not for the San Joaquin Kit Fox Design Alternative with mitigation. Regarding the comment
that there would be other undisclosed impacts to other resources of interest to the Department and
required to addressed by CEQA, the DEIR Alternatives analysis evaluates the alternatives’ effects on
the significant adverse impacts of the proposed project, including impacts to the San Joaquin kit fox.
Other resources of interest to the Department were analyzed in Section 4.6 of the DEIR.

RESPONSE S-3-9:

The comment concludes the comment letter and does not contain any substantive statements or
guestions about the DEIR or the analysis therein, and no further response is necessary.
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